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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

THOMAS L. MOFFETT, II, ET AL.

Civil Action No. 8:05-CV-01547
Hon. Peter J. Messitte

Plaintiffs,
V.

COMPUTER SCIENCES CORPORATION,
ET AL.

Defendants.

Nt N N N N N N N N N '

DEFENDANTS’ MEMORANDUM IN RESPONSE TO THIS
COURT’S ORDER OF APRIL 23, 2007

COMES NOW, the Federal Defendants, Federal Emergency Management Agency
(“FEMA”), Department of Homeland Security, and Michael Chertoff, Secretary of Homeland
Security, by and through the undersigned attorneys, and on behalf of all of the remaining
Defendants herein,' respectfully submit this Motion in response to this Court’s Order of April 23,
2007.

I. FACTUAL BACKGROUND

On April 23, 2007, at the hearing on Defendants’ Motion for Partial Summary Judgment,
this Court ordered FEMA to file a brief within 45 days explaining:

1. The general criteria used to determine whether an insured is entitled to an

individual waiver of the proof of loss requirement after a claim has been paid

in full when the insured seeks reimbursement for additional loss;

2. The specific criteria used in responding to such claims for additional loss in
the case of claims arising out of Hurricane Isabel; and

3. An example of a prototype individual waiver given in connection with
Hurricane Isabel.

' Pursuant to the Court’s Order of November 7, 2006, defendants have agreed that FEMA, as the Federal agency
responsible for the administration of the National Flood Insurance Program, should file the joint motion for partial
summary judgment on their behalf.
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As stated in Defendants’ Motion for Partial Summary Judgment, on October 28, 2003,
Anthony Lowe, the then-Director of the Mitigation Division and the Federal Insurance
Administrator, issued a written notice extending the deadline for filing a proof of loss (“POL”)
for Hurricane Isabel claims involving damage that occurred between September 17 and 19, 2003,
for an additional sixty days beyond the normal sixty-day deadline set forth in the Standard Flood
Insurance Policy (“SFIP”). (A copy of the October 28, 2003 notice is attached hereto as Exhibit
A.) The notice expressly stated that “all other terms and conditions of the SFIP remain in
effect.” (Ex. A atp. 2.)

On April 16, 2004, Administrator Lowe issued another notice announcing that FEMA
had “implemented a claims review process to ensure that NFIP policyholders who filed claims
following Hurricane Isabel received an equitable loss settlement.” (A copy of the April 16, 2004
notice is attached hereto as Exhibit B). This notice included information to be sent to
policyholders regarding the review process that stated, inter alia, “[i]f you have not received
compensation equal to your maximum policy coverage, you are being given the option to request
a claim review.” Id. at p. 2. It went on to inform policyholders that they should complete a
request for review form and return it to the NFIP if they wanted their claim to be reviewed. Id.
The notice further explained the review process as follows:

As the reviews are completed, some flood insurance claims settlements will be

found to be correctly evaluated. In those cases, policyholders will receive a

detailed written explanation. If some claim settlements were incorrect, and more

dollars should be paid, an adjustment will be made and policyholders will receive

additional funds along with a detailed written response.

Id. Notably, the document does not mention the POL requirement or refer to any waiver of SFIP
requirements.

Prior to requesting this Task Force review, any policyholder who had failed to submit an
initial POL within the extended 120 day deadline (or any additional extension granted to an
individual insured) was required to seek an individual waiver of the POL deadline following the
standard procedures for submission of a waiver as outlined below. See Declaration of Sue
Woods attached as Exhibit C at § 15.

II. GENERAL CRITERIA FOR AN INDIVIDUAL WAIVER OF THE POL
DEADLINE

Generally, when an insured seeks additional compensation after a POL has been
submitted and paid in full, the insured must document the newly-discovered damages and submit
a supplemental POL to their insurer or, for direct side cases, to the NFIP. /d. at 5. The insurer
or, for direct side policies, the NFIP servicing agent, adjusts the supplemental claim. /d. If an
insured submits a supplemental POL to a Write Your Own (“WYO”) insurer after the POL
deadline, the insurer sends the supplemental POL , along with its recommendation as to
payment, to the Federal Insurance Administrator. /d. The procedure for requesting a waiver is
the same for direct side policyholders, except the request for the individual waiver is made
directly to the NFIP. Id. at q| 5.

The question of whether a waiver would be granted in regards to any given NFIP claim,
has always turned on three distinct considerations: First, are the additional damages sought
actually covered by the SFIP? Second, has the insured submitted detailed line-item

2
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documentation supporting the particular additional amounts being sought for those covered
damages? Third, has the insured established that he or she has proceeded in good faith and with a
reasonable explanation for the delay? Those are the criteria that FEMA utilized before Hurricane
Isabel, during Hurricane Isabel, and subsequent to Hurricane Isabel. /d. at 9 7.
III. SPECIFIC CRITERIA USED IN RESPONDING TO CLAIMS FOR
ADDITIONAL LOSSES IN CASES ARISING OUT OF HURRICANE ISABEL

The Federal Insurance Administrator established the Hurricane Isabel Task Force to
conduct an internal review of claims resulting from the storm, so as to ensure “[e]quitable loss
settlements.” See Ex. B at p. 2. FEMA managed the entire Task Force process. See Ex. C at
11. James Shortley and Sue Woods, FEMA employees, oversaw the daily functions of the Task
Force. Id. Sue Woods was responsible for reviewing and approving the work of the individual
Task Force examiners including the recommendations for payment or denial of additional
compensation. Id.

Upon receipt of a request for review of a timely submitted claim, the Task Force assigned
an adjuster to the claim. /d. at§ 17. In some circumstances, the Task Force conducted an on-site
inspection of the damaged property. Id. The Task Force considered all relevant information,
including, the original claims file, reports issued after reinspection of the damaged property,
contractors’ estimates, and invoices of completed repairs. Id. at 4 18.

IV. EXAMPLE OF A PROTYPE INDIVIDUAL WAIVER GIVEN IN CONNECTION
WITH HURRICANE ISABEL

At the conclusion of the claims review process by the Hurricane Isabel Task Force,
FEMA sent each insured that had requested Task Force review a letter explaining the results of
the review. Id. atq 19. If the Task Force determined an insured was eligible for additional
compensation, it wrote to the insured informing him or her that additional amounts would be
paid, subject to submission of an enclosed supplemental POL, which the insured was authorized
to submit after the deadline. /d. The letters did not provide any further relief from
compliance with any other policy provision. /d. Insureds were not permitted to modify the
supplemental POL. /d. FEMA sent another letter to the insurer or, for direct side cases, to the
NFIP servicing agent, notifying them that an additional payment was authorized. When the
insurer or NFIP servicing agent received the signed supplemental POL from the insured,
payment was authorized solely for that amount. /d. The letter to the insured and provided to the
insurer or NFIP servicing agent permitted the insurer to accept the supplemental POL and
release payment for the amount granted by the Task Force. /d.

V. ARGUMENT

The Task Force was created as an internal review process to ensure that “NFIP
policyholders who filed claims following Hurricane Isabel received an equitable loss
settlement.” See Exhibit B. The Task Force was created by the Federal Insurance
Administrator. Id. It was run directly by NFIP personnel as an internal process. See Ex. C at §
11. Sue Woods and James Shortley, Senior FEMA Claims Examiners, oversaw the day-to-day
operations of the Task Force, including the approval or denial of additional compensation. Id.
They were both delegated authority by the Federal Insurance Administrator to waive provisions
of the SFIP. Id.
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Policyholders who had failed to submit a timely POL prior to the establishment of the
Task Force were required to seek a waiver from the Federal Insurance Administrator through
their insurer or, for direct side policyholders, through the NFIP. Id. at § 15. Other than the initial
60-day extension granted by Administrator Lowe on October 28, 2003, no blanket extension or
waiver of the POL provision was granted. The Task Force provided an extraordinary additional
quality assurance review beyond the normal claims review process.

The NFIP Direct claims currently before this Court fall into two categories. In the first
category, a POL was submitted in a timely manner and a partial denial was issued. /d. at q 20.
Consistent with the requirements of 42 U.S.C. § 4072, these individuals were notified by letter
that they could file a lawsuit within one year of the date of the letter. I/d. There are three claims
on the direct side of the NFIP (the claims within the possession of and reviewed by FEMA for
this litigation) that fall into this category, and in all three cases, the lawsuits were not filed within
one year of the date of the denial letter and are untimely. /d.

The second category is exemplified by the remaining seven direct side policyholder
plaintiffs, who submitted a POL within the 120-day POL deadline and received full payment of
the amount requested on their timely POLs. Id. All seven Plaintiffs’ files were reviewed by the
Task Force, and the Task Force granted four of these insureds additional compensation. /d.
FEMA sent these four Plaintiffs a letter notifying them of the additional compensation and
providing a supplemental POL for the amount approved by the Task Force. Id. Plaintiffs
signing the supplemental POL received the additional payment authorized by the Task Force. /d.

FEMA respectfully submits the following: At no time during this lengthy and expensive
litigation process have any of the Plaintiffs submitted an explanation to FEMA providing any of
the information set forth above. This is despite the fact that throughout this litigation, Defendants
have asked repeatedly for Plaintiffs to produce the required documentation. As of this juncture,
FEMA does not possess information from Plaintiffs establishing the additional claims of these
Plaintiffs are in fact covered, that Plaintiffs possess actual detailed documentation supporting
that additional amounts are owed, that these Plaintiffs have a reasonable basis for having not
come to FEMA much earlier, and why it was reasonable of them to not come to FEMA, and to
instead pursue this lengthy and expensive litigation without providing FEMA the opportunity on
the front end, to examine their documentation.

VI. CONCLUSION

For the foregoing reasons and as stated in Defendants’ Motion for Partial Summary
Judgment, this Court should make a determination that the POL deadline provision for Hurricane
Isabel claims was not waived. Accordingly, Plaintiffs’ breach of contract claims should be
barred to the extent Plaintiffs failed to submit a supplemental POL for any compensation beyond
the amount they previously claimed and were paid for on their timely POL.

Respectfully submitted this day of June, 2007.

Respectfully Submitted,

ROD J. ROSENSTEIN
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UNITED STATES ATTORNEY

JAMIE M. BENNETT (08468)

ASSISTANT UNITED STATES ATTORNEY
Office of the United States Attorney

6625 United States Courthouse

101 W. Lombard Street

Baltimore, Md. 21201

(410) 209-4838

Attorney for the federal defendants

JORDAN S. FRIED

ASSOCIATE CHIEF COUNSEL FOR LITIGATION
RAMONCITO J. deBORJA

DARREN WALL

TRIAL ATTORNEYS

Office of the Chief Counsel

Federal Emergency Management Agency

500 C Street, SW, Room 840

Washington, D.C. 20472

(202) 646-4112/2906/4611

Peter F. Axelrad Bar No. 00656

(signed by Jamie M. Bennett with permission
of Peter F. Axelrad) Council, Baradel, Kosmerl
& Nolan, P.A.

125 West Street, 4th Floor

Post Office Box 2289

Annapolis, Maryland 21404-2289

Annapolis: (410) 268-6600

Baltimore: (410) 269-6190

Washington: (301) 261-2247

SUTHERLAND ASBILL & BRENNAN LLP

/s/ Steuart H. Thomsen

Steuart H. Thomsen (Bar #04216)

(signed by Jamie M. Bennett with permission
of Steuart H. Thomsen) 1275 Pennsylvania
Ave., N.W.

Washington, D.C. 20004

Telephone: (202) 383-0166

Facsimile: (202) 637-3593

E-mail: steuart.thomsen@sablaw.com

Attorneys for Defendant
State Farm Fire and Casualty Company
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NIELSEN LAW FIRM, L.L.C.

Gerald J. Nielsen

(signed by Jamie M. Bennett with permission
of Gerald J. Nielsen) 3838 N. Causeway Blvd.,
Ste. 2850

Metairie, Louisiana 70002

(504) 837-2500

Counsel for American Bankers Insurance,
Company of Florida, American Reliable
Insurance Company, Brethren Mutual
Insurance Company, Fidelity National
Property Casualty Insurance Company,
Harleysville Mutual Insurance Company,
Hartford Fire Insurance Company, Liberty
Mutual Fire Insurance Company, Omaha
Property and Casualty, Jerry Dubyak,
Selective Insurance Company of the
Southeast, USAA General Indemnity
Company, Westfield Insurance Company
and Windsor-Mt. Joy Mutual Insurance
Company

SONNENSCHEIN NATH &
ROSENTHAL LLP

/s/ Robert H. King, Jr.
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STRADLEY RONON STEVENS
& YOUNG LLP
/s/ Samuel J. Arena, Jr.

Robert H. King, Jr. (admitted Pro Hac Vice)
(signed by Jamie M. Bennett with permission
of Robert H. King, Jr.)

7800 Sears Tower

233 S. Wacker Drive

Chicago, Illinois 60606

Telephone:  (312) 876-8000
Facsimile: (312) 876-7934
E-mail: rking(@sonnenschein.com

Samuel J. Arena, Jr. (admitted Pro Hac Vice)
Craig Blackman (admitted Pro Hac Vice)
(signed by Jamie M. Bennett with permission
of Samuel J. Arena, Jr.)

2600 Commerce Square

Philadelphia, Pennsylvania 19103
Telephone:  (215) 564-8093

Facsimile: (215) 564-8120

E-mail: sarena@stradley.com

E-mail: cblackman@stradley.com
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KRAMON & GRAHAM, P.A.

/s/ Lee H. Ogburn

Kirk R. Ruthenberg (Bar #09893)

(signed by Jamie M. Bennett with permission
of Kirk R. Ruthenberg)

1301 K Street, N.W.

Suite 600, East Tower

Washington, D.C. 20005

Telephone:  (202) 408-6400
Facsimile: (202) 408-6399
E-mail:

kruthenberg@sonnenschein.com

Attorneys for Defendant
Allstate Insurance Company
HODES, ULMAN, PESSIN & KATZ, P.A.

/s/ Patricia McHugh Lambert

Patricia McHugh Lambert (Bar #02539)
Natalie Paige Drinkard (Bar #25127)

Steven B. Schwartzman (Bar #04686)
(signed by Jamie M. Bennett with permission
of Patricia McHugh Lambert)

901 Dulaney Valley Road, Suite 400
Towson, Maryland 21204

Telephone: (410) 938-8800

Facsimile: (410) 825-2493

E-mail: pmlambert@hupk.com
E-mail: ndrinkard@hupk.com
E-mail: sschwartzman@hupk.com

Attorneys for Defendants Nationwide Mutual
Fire Insurance Company and Safeco Surplus
Lines Insurance Company

Lee H. Ogburn (Bar #00118)

Steven M. Klepper (Bar #26664)

(signed by Jamie M. Bennett with permission
of Lee H. Ogburn)

One South Street, Suite 2600

Baltimore, Maryland 21202

Telephone:  (410) 752-6030

Facsimile: (410) 539-1269

E-mail: logburn@kg-law.com

E-mail: sklepper@kg-law.com

Attorneys for Defendant The Standard
Insurance Fire Insurance Company
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Defendants’ Memorandum
in Response to this Court’s Order of April 23, 2007 was served by first-class U.S. Mail, postage
prepaid, this day of June, 2007 to Plaintiffs’ attorney:

Martin H. Freeman

Freeman & Freeman, P.C.
One Church Street, Suite 200
Rockville, Maryland 20850

JAMIE M. BENNETT
Assistant United States Attorney
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